
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



488 19 VIRGINIA LAW REGISTER. [ Nov., 

TAX TITLES IN VIRGINIA. 



Memorandum Opinion as to the Validity of Certain Ti- 
tles Sought to Be Acquired by the Federal Government. 



The law of tax titles is always a subject of live interest in this 
State, and the Law Register is glad to be able to present to the 
profession the following opinion prepared officially by Mr. A. S. 
Lanier, Assistant Solicitor for the Department of Agriculture, 
for submission to the Attorney-General of the United States, in 
connection with an abstract of title to certain lands in Virginia 
which the Federal Government had contracted to purchase under 
the Act of Congress known as the Week's Forestry Law : 

Memorandum Opinion on Title of W . A. Wrenn and T. G. Locke 
to Two Tracts of Land, under Contract of Purchase by the 
United States Government, Lying in Shenandoah County, 
Virginia, Containing 392 Acres and 819 Acres, Respectively, 
Less 147 1/2 Acres Reserved by the Town of Bdinburg, Va., 
in Its Conveyance to Wrenn and Locke. 

The validity of this title rests upon a tax deed, a copy of which, 
together with the report of the surveyor and order of the court 
thereon, are set forth in full and attached to the accompanying 
abstract as Appendix "Y."* 

Tax titles are justly regarded in Virginia with suspicion, and 
command but little confidence. The statutes of Virginia for the 
sale of delinquent lands are very complex, and the careless, 
bungling, or ignorant manner in which the procedure thereun- 
der is used, as well as the many grave questions which may arise 
even on perfect service, make a tax title among the poorest evi- 
dences of the ownership of land, and such title is always taken 
with suspicion and viewed with jealousy. However, where the 
tax deed recites compliance with all the essential requirements 
of the statutes, and such requirements have in fact been com- 
plied with, the Court of Appeals of Virginia has uniformly sus- 
tained such deeds, and that too, notwithstanding irregularities 

♦Abstract omitted. 
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appearing in the deed, or on the part of officials in the execution 
of the law. 

According to the surveyor's report to the County Court, the 
court's order thereon, and the clerk's deed to the purchaser of 
the land, all of which appear of record in Deed Book No. 56, 
at pages 21, 22 and 23, respectively, it appears that the treasurer 
of Shenandoah County on January 10, 1898, sold the aforesaid 
land for the non-payment of taxes and levies thereon for the 
year, 1896, which land was listed and assessed in the name of 
Evans P. Taylor ; that the land was purchased at said sale in the 
name of the Auditor of Public Accounts of the State of Vir- 
ginia, for the benefit of the State according to law; that there- 
after, to wit, on June 22, 1901, D. P. Magruder filed with the 
Clerk of the Court of Shenandoah County his application for 
the purchase of said land under an act which is now § 666 of the 
Virginia Code of 1904, and paid the amount of taxes and costs 
due thereon for the year 1896. It further appears that a copy 
of said application was served upon Evans P. Taylor by order 
of publication once a week for four successive weeks in the 
Shenandoah Herald, a newspaper published in Shenandoah 
County, in accordance with the aforesaid section, as amended, 
upon the assumption that Taylor was a non-resident of the 
State, although this is not affirmatively stated in the deed. The 
land not having been redeemed by the owner, his heirs or as- 
signs, or by anyone having the right to charge the same with a 
debt, within the time prescribed by law, a report of the forego- 
ing facts together with a description of the land by metes and 
bounds, was made to the County Court by the County Surveyor, 
accompanied by a plat of said land; whereupon the court en- 
tered an order reciting the material statements of the report, 
and directing the said report to be recorded; and on February 
10, 1902, L. S. Walker, clerk of said court, executed a deed for 
said land to the purchaser, D. P. Magruder. 

Section 666 provides in regard to notice by publication that on 
affidavit that one or more of the parties are non-residents of the 
state, or that diligence has been used by or on behalf of the ap- 
plicant to ascertain in what county or corporation such persons 
are without effect, or that a copy of the application has been 
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twice delivered to the proper officer of the county or corporation 
in which he resides, without being executed, an order of pub- 
lication may be entered by the clerk against such parties. The 
form of the order is prescribed and required to be published once 
a week for four successive weeks in a newspaper published in 
the city or county, if there be one, to be designated by the clerk, 
and if there be none, in such newspaper as the. clerk may direct, 
and shall be posted by the clerk at the front door of the court 
house of the county or corporation wherein the court is held on 
the first day of the next circuit or corporation court after it is 
entered. Said section further provides that the purchaser shall 
have a report made to the court by the surveyor of the county 
or a competent surveyor appointed by the court for the purpose, 
specifying the metes and bounds of the land, the names of the 
owners of the adjoining tracts, and giving such further descrip- 
tion of said land as will identify the same. It is provided fur- 
ther, however, that there need be no additional survey if suffi- 
cient description of the land can be obtained from the records, 
provided such fact and the order dispensing therewith shall be 
entered by the court upon its order book. A most painstaking 
and careful examination and research in the clerk's office failed 
to reveal any order of the court dispensing with the survey in 
this case, nor could the original application of the purchaser or 
any affidavit on which the order of publication is based be found 
in said office. In fact, there is absolutely nothing in the clerk's 
office concerning the purchase of this land except the surveyor's 
report, the order of the court thereon, and the deed to the pur- 
chaser, which are hereto attached. Upon an examination, how- 
ever, of the files of the Shenandoah Herald for the year 1901, 
I did find the order of publication referred to in the deed, which 
appeared to have been published once a week for four succes- 
sive weeks. The failure of the court to enter an order dispens- 
ing with the survey and the absence of an affidavit upon which 
the order of publication is based, and the fact that these two 
statutory requirements are not recited in the deed as having been 
complied with, constitute defects in the deed and raise two 
questions as to its validity; the first of which is whether or not 
the things apparently omitted are jurisdictional in their nature 
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and essential prerequisites to the validity of the deed ; and if so, 
whether or not, in the second place, they are cured by the provi- 
sions of § 661 of the Code, as amended, the deed having been 
duly admitted to record for more than two years. Said section 
in so far as material to the questions under consideration is as 
follows : 

"When the purchaser of any real estate sold as aforesaid, or 
sold in pursuance of § 666, his heirs or assigns has obtained 
a deed therefor, and the same has been duly admitted to 
record in the county or corporation in which such real es- 
tate lies, the right to title to such estate shall stand 
vested in the grantee in such deed as it was vested 
in the party assessed with the taxes or levies on ac- 
count whereof the sale was made, at the commencement of 
the year for which said taxes or levies were assessed; or, 
in any person claiming, under such party subject to be de- 
feated only by proof, (1) that the taxes or levies for which 
said real estate was sold was not properly chargeable 
thereon; or, (2) that the taxes and levies properly charge- 
able on such real estate have been paid; or (3), that the 
notice of the tax sale where made to a person other than 
the commonwealth, or notice of the application to purchase, 
in case the sale was made under § 666, has not been duly 
given; or (4), that the payment or redemption of said real 
estate was prevented by fraud or concealment on the. part 
of the purchaser : provided that no suit shall be brought to 
set aside, cancel, or annul such deed, except for fraud, as 
herein provided, unless within two years after the same is 
duly admitted to record in the county or corporation where 
such real estate is situated." 

Before the enactment of curative statutes the courts held uni- 
formly that a strict compliance with all the requirements of the 
statutes was indispensable to support a tax title, and enforced 
the rule of the common law that he who affirms the existence of 
a material fact must prove it, thereby placing upon the pur- 
chaser the burden of proving that the deed not only recited a 
compliance with the requirements of the law, but that, as a mat- 
ter of fact, the law had been complied with in all respects. This 
was found to render almost inoperative all legislation providing 
for such sales, and resulted in the passage by practically every 
State in the Union of curative statutes, very similar to the afore- 
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said § 661. It is to be observed that this section attempts two 
things, viz: First, to make the deed conclusive of all matters 
therein recited, except as to the four matters expressly mentioned 
in the section, and as to them, the deed is made prima facie evi- 
dence; and, second, to make the deed absolutely conclusive of 
all matters recited therein, except for fraud, two years after it 
has been duly admitted to record. 

If the order of the court dispensing with the survey is di- 
rectory and not jurisdictional, I think it clear that this defect is 
cured by the provision of said section. There can be no ques- 
tion, however, that either actual or constructive notice of the 
application for purchase, such notice being of the very essence 
of "due process of law," is jurisdictional and an essential pre- 
requisite to the execution of a valid deed. In this case notice 
was given by publication, but a notice to be of legal effect must 
be based upon the requirements of the law preceding the pub- 
lication ; and in view of the fact that the deed does not recite 
that there was an affidavit of non-residence, and that no such 
affidavit can be found in the clerk's office, it is a grave question 
whether the order of publication could be sustained as a legal 
and sufficient notice under the statute.* In Virginia B. & L. 
Co. v. Glenn, 99 Va. 460, it was held that when a purchaser has 
complied with all the provisions of § 666 and rightly gotten his 
deed, he comes within the protection of § 661, but he is not en- 
titled to such deed unless he has complied with all the provisions, 
among which is notice to all persons enumerated by the statute, 
and for want of proper notice the deed zvill be set aside as to 

♦That the first essential requisite to a valid publication of original 
process, is the affidavit, return, or declaration upon which the order 
is based, see the following cases: Scorpion, S. M. Co. v. Marsano, 10 
Nev. 370; Likens v. McCormick, 39 Wis. 313; Bardsley v. Hines, 33 
la. 157; Morrill v. Montgomery, 25 Mich. 73; Schell v. Leland, 45 
Mo. 289; William v. Peyton, 4 Wheat. 77; Early v. Doe, 16 How. 610; 
Farrar v. Eastman, 10 Me. 191; Finch v. Pinckard, 5 111. 69; Nelson 
v. Pierce, 6 N. H. 194; People v. Highway Comr's., 14 Mich. 528; 
Lovejoy v. Lunt, 48 Me. 377; Sexton v. Rhames, 13 Wis. 99; Bldg., 
etc., Co. v. Haden, 92 Va. 201; Dillard v. Krise, 86 Va. 410; Fayette 
Land Co. v. Louisville, etc., R.. Co., 93 Va. 274; Burwall v. Burwall, 
78 Va. 574; Raub v. Otterback, 89 Va. 645. 
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all the parties not notified. As to the necessity of the survey 
required by the law, or an order of court that such survey is 
unnecessary, the Supreme Court of Appeals of Virginia held 
in the case of Glenn v. Christian, 96 Va. 679, that the applicant 
to purchase has no right to a deed until the survey and the re- 
port thereon required have been made, unless the court has de- 
cided that such survey is unnecessary. It may be that the order 
of the court confirming the surveyor's report, even though by 
implication, as it does, and directing it to be recorded, would be 
construed as dispensing with the survey in view of the fact that 
there was a sufficient description of the land of record. 

Conceding for the sake of argument that the defects herein- 
before enumerated are jurisdictional in their nature, yet, § 661 
makes the deed prima facie evidence that the law in these re- 
spects was complied with. But would not this effect given the 
deed by the law be destroyed and the burden of proof shifted 
back to the purchaser if the claimant should establish, as he can, 
that there is absolutely nothing in the clerk's office to show a 
compliance with the law in these respects? And the establish- 
ment of these facts by the claimant would of course make it 
impossible for the purchaser, upon whom would then rest the 
burden of proof, to show to the contrary, because the source 
of establishing these facts would be the same in both cases. It 
may be, however, that the presumption in favor of the regu- 
larity of the acts of public officers, and that they perform their 
duties under and in accordance with the laws, could be availed 
of by the purchaser to prevent the shifting of the burden of 
proof back upon him, especially in view of the fact that an or- 
der of publication was in fact printed in the paper. 

If it be conceded that a previous order of court dispensing 
with the survey, and that the affidavit on which the notice is 
based are both jurisdictional, there then remains for discussion 
the last and most vital point in the case, viz: whether or not 
the deed, having been admitted to record more than two years, 
is now absolutely conclusive of all matters therein recited, ex- 
cept fraud, under the provision of § 661 — that no suit shall be 
brought to set aside, ;cancel, or annul such deed, except for 
fraud, as herein provided, unless within two years after the 



494 19 VIRGINIA LAW REGISTER. [ Nov., 

same is duly admitted to record in the county or corporation 
where such real estate is situated. 

The Supreme Court of Appeals of Virginia has never yet 
passed upon the constitutionality of this provision. Although 
there are many decisions of said Court on tax titles, the suits 
in every case were brought within two years after the deeds were 
recorded, or involved other questions under the tax law. The 14th 
amendment of the Federal Constitution and the Bill of Rights of 
the Virginia Constitution both provide that no person shall be de- 
prived of his life, liberty or property without due process of 
law, and the question is whether or not this provision making 
the deed absolutely conclusive of compliance on the part of the 
purchaser with jurisdictional and essential prerequisites of the 
law is not an infringement of these constitutional provisions, 
and, therefore, a usurpation of legislative power, notwithstand- 
ing the fact that two years is allowed the owner within which 
to bring- suit and contest the deed after the same has been put 
of record. "Due process of law," which is synonymous with 
the term "law of the land," is not limited to judicial processes, 
but in its constitutional meaning includes as well administrative 
processes of the customary sort. Musser v. Adair, 45 N. E. 
903, 906; Weimer v. Bunbury, 30 Mich. 201, 204. In Shep- 
pard v. Johnson, 21 Tenn. 285, the principle is laid down that 
whether a statute is the "law of the land," within the meaning 
of that term as used in the Bill of Rights, depends upon two 
propositions: (1) That the legislature had the power to pass 
it; (2) that it is a general and public law, equally binding upon 
every member of the community. Decisions upon questions of 
due process of law could be multiplied indefinitely, but the fore- 
going are deemed sufficient. The general rule which appears 
to be sustained by the weight of authority is that tax sales void 
under the law existing when they were made cannot be vali- 
dated ; and that while mere irregularities in tax proceedings may 
be cured, the legislature cannot cure a want of authority to act 
at all. What appears to be a leading case on this question, as 
far as I have been able to find, is that of McCready v. Sexton 
& Son, 29 Iowa 356, 4 Am. Rep. 214. The Iowa statute under 
which this case arose is identical in principle with the Virginia 
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law, and the facts of the case are very similar to those in the 
tax title under consideration. The Virginia law makes the tax 
deed conclusive, except for fraud, two years after it has been 
admitted to record, or in other words, prohibits a suit to can- 
cel and annul said deed unless brought within two years after 
the recordation of the deed; whereas under the Iowa statute 
the deed is not to be made until three years after the sale, dur- 
ing which time the right of redemption exists, and it is within 
this time that the owner is permitted to contest the facts upon 
which the deed is based. In this case the jury found for the 
plaintiff generally, and also a special verdict, among other 
things, as follows : 

"We find that more than five years have elapsed between the 
sale and the commencement of this suit." 

The court in reversing the case rendered an elaborate and 
exhaustive opinion upon all the questions involved, and held, 
among other things, upon principle as well as upon precedent 
and authority, that the legislature did not possess the power 
to declare the tax deed to be conclusive evidence of compliance 
with those matters which are essential to the exercise of the 
taxing power; but as to the non-essentials, or matters merely 
directory, such power may exist, and the deed may become con- 
clusive of their due performance. The court did hold, how- 
ever, in this case that it was within the power of the legislature 
to make the tax deed prima facie evidence of its own validity 
as to all matters, and conclusive as to such matters as are not 
in their nature jurisdictional, and as to which the legislature 
might have omitted altogether from the act. 

The court in discussing at pages 227, 228 and 229 the exer- 
cise of the rights of taxation and eminent domain in their rela- 
tion to "due process of law" said: 

"They are different rights, and are differently exercised, and 
though absolute and sovereign in their character, they are, 
nevertheless, to be exercised only in accordance with cer- 
tain fundamental principles. And, although the taking of 
property by taxation is not strictly, or in its technical 
sense, the taking of property by due process of law, yet 
it has never been held or claimed that the legislature might 
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confiscate pfoperty for the non-payment of taxes thereon. 
A process prescribed by law has ever been held necessary 
in order to the rightful exercise of the taxing power. No 
person has ever claimed, and certainly no court has ever 
decided, that it would be competent for a legislature to 
declare that if the owner of real estate failed to pay the 
proportion of taxes due thereon, on or before a date named, 
that any other person might pay the taxes and thereby be- 
come owner of the land. But, on the contrary, it has ever 
been held, that certain steps must be taken before the right 
to demand the tax, or to sell the property for the non-pay- 
ment thereof arose. These acts, it is true, are such as are 
absolutely or relatively necessary in order to ascertain and 
fix the proper amount of taxes chargeable to each item of 
property. These steps, while they are not by the books 
technically "due process of law," nevertheless, are very 
analogous to the steps ordinarily attending judicial pro- 
ceedings in rem." 

After comparing the proceedings with those in rem, and stat- 
ing that the listing and assessing of the property, the levy and 
tax warrant, and the sale of the property (to which should have 
been added due notice of the sale) are essential and jurisdic- 
tional, the opinion proceeds: 

"The legislature may prescribe the time or manner in which 
these essential and jurisdictional acts shall be done, but it 
cannot, either constitutionally or in the nature of' things, 
provide for passing the title to property for the non-pay- 
ment of taxes without them. As to the time or manner in 
which they shall be done, the discretion of the legislature 
is absolute and supreme, and cannot be judicially controlled 
or interfered with. Having the right to prescribe the man- 
ner, it may also rightfully provide that a failure to comply 
with its directions as to the manner shall not defeat the 
end; or that no person shall question the legality of the 
manner; or that any subsequent act or fact shall be either 
prima, facie or conclusive evidence that the law as to the 
time or manner was complied with. In other words, the 
legislature, being supreme, may prescribe the time and 
manner of doing the act, and may make that, or any other 
time or manner which the persons doing it may adopt, 
legal and sufficient. But this power of the legislature ex- 
tends only to those things over which it is supreme. As 
to the essential and jurisdictional facts, so to speak, which 
the legislature cannot annul or change, it cannot excuse the 



1913. ] TAX TITLES IN VIRGINIA. 497 

non-performance of them, and, of course, cannot make the 
doing of any other thing a substitute for them or conclu- 
sive evidence of their being done. To restate the proposi- 
tion succinctly: whatever the legislature is at liberty to au- 
thorize or not, it may waive or estop denial; but not so as 
to that which it must require. 

"It follows, therefore, upon principle, that it is not com- 
petent for the legislature to make the tax deed conclusive 
evidence of a compliance with the essential prerequisites 
we have above named. That such an enactment is in con- 
flict with the constitutional provision above quoted. That 
it deprives a man of his property without due process of 
law. Not that the exercise of the power of taxation is or 
is not due process of law; but that, in a suit between the 
tax purchaser or his vendee, and the owner, which is a 
judicial investigation, 'due process of law' means a trial; 
and a trial involves the right of both parties to produce 
evidence." 

In answer to the argument made in this case that the statute 
declaring the tax deed conclusive evidence, etc., is but a statute 
of limitations, the court said at page 234: 

"That it is competent for the legislature to pass statutes of 
limitation cannot now be successfully controverted. But 
there is a limit to this power, to this extent, at least: The 
statute thus enacting must afford a reasonable time and 
opportunity for the party to assert his right before the bar 
can be effectual. Nor can it be denied that statutes of 
limitations are in the nature of conclusive presumptions. 
1 Greenl. But we do not think that any fair rule of con- 
struction of statutes would authorize us to treat this stat- 
ute as one of limitation. It does not purport to be such; 
and in the same act there is a section (790) providing a 
limitation for actions for the recovery of propcty sold for 
non-payment of taxes. And, again, if the deed is conclu- 
sive evidence, what is to prevent a corrupt treasurer (if 
there should ever be one) from making deeds without au- 
thority and contrary to the facts, and in such cases (and 
the conclusiveness is only needed in them), where is the 
reasonable time and opportunity for a party to assert his 
rights?" Groesbeck v. Seeley, 13 Mich. 229, 342. 

As hereinbefore stated, the constitutionality of this provision 
of § 661, making the deed conclusive two years after recorda- 
—2 
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tion, has never been passed upon by the Supreme Court of Ap- 
peals of Virginia. The dicta, however, of said court in many 
cases decided by it involving tax titles indicate very clearly how 
the court would probably hold should the question be presented 
to it. In the case of Wright v. Carson, 110 Va. at p. 503, the 
court, quoting approvingly from Minor's Law of Tax Titles, 
page 41, said: 

"But it is well settled that the legislature has the power to 
make the tax deed prima facie evidence of even these in- 
dispensable jurisdictional facts, and hence, though a statute 
attempting to make the deed conclusive thereof will fail 
of its effect, yet it will be construed to make the deed prima 
facie evidence thereof, though the statute does not so pro- 
vide." 

And at page 502 the court said: 

"That it is within the power of the State to make the deed 
conclusive evidence as to very many of these recitals, and 
prima facie as to all of them, we think plain." 

In Gordon v. Joyner, 1 12 Va. 347, it was held that a deed 
made to a purchaser at a delinquent land tax sale before he 
has given the four months notice required by § 655 of the Code 
(1904) is void. The failure to give such notice is not such an 
irregularity as is cured by § 661 of the same Code. See also 
Crawford v. Floyd, 112 Va. 699. For other Virginia cases in- 
volving validity of tax titles see: Va. Coal Co. v. Thomas, 97 
Va. 536; Glenn v. West, 106 Va. 356; Bowe v. City of Rich- 
mond, 109 Va. 254; School Board v, Patterson, 111 Va. 484; 
Coles' Heirs v. Jamerson, 112 Va. 313; Lovell v. Jamison, 113 
Va. 624. None of the foregoing cases, however, involve the 
constitutionality of the aforesaid paragraph of § 661, as the 
cases all appear to have been brought within two years after 
the deeds were admitted to record. Mr. Warvelle in his work 
on "Abstracts," referring to curative statutes, such as the one 
under consideration, says, among other things, in § 539, page 
648: 

"Where the holder of the tax title has become entitled to the 
protection of the statute, all questions as to the regularity 
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of the tax proceedings are set at rest, except, perhaps, those 
which concern the power and jurisdiction of the taxing of- 
ficers or the liability of the land to taxation. The tax deed 
then becomes conclusive evidence that the taxes were prop- 
erly levied, and that all the requirements of the law were 
complied with. But where a deed discloses on its face that 
it is illegal, and has been executed in violation of law, a 
statute of limitation cannot be brought in to aid its va- 
lidity. The constitutionality of special statutes providing 
for a shorter period than that provided in the general stat- 
ute of limitations has been the subject of much debate, and 
it is not yet a settled question; but there can be no doubt 
that a defective deed, though invalid as a conveyance, will 
yet be admissible as color of title, and when followed by 
actual adverse possession will set the statute in operation." 
Knox v. Cleveland, 13 Wis. 245; Shoat v. Walker, 6 Kan. 
65 ; Dalton v. Lucas, 63 111. 337 ; Dillingham v. Brown, 38 
Ala. 313; Chapman v. Templeton, 53 Mo. 463; Washburn 
v. Cutler, 17 Minn. 361; Wing v. Hall, 44 Vt. 118. 

Professor Minor, of the University of Virginia, whose works 
on legal subjects are often cited approvingly by our Supreme 
Court of Appeals, who evidently regard him as a most respect- 
able authority on the matters covered by his books, is evidently 
of the opinion that it is within the constitutional power of the 
legislature to make the tax deed absolutely conclusive of all 
matters, provided a certain reasonable time is given the owner 
in which to assert his rights. In his work on Real Property, 
volume 2, § 1387, he says: 

"It is not constitutionally competent for the legislature un- 
qualifiedly to make the tax deed conclusive of a compliance 
with such jurisdictional prerequisites as constitute 'due 
process of law' in the acquisition of a tax title. * * * 
But it is one thing to provide that a tax deed shall at all 
events and under all circumstances be conclusive evidence 
of a tax title, and quite a different thing to declare that it 
shall be deemed conclusive after a certain reasonable time. 
* * * Such provisions are constitutional and valid." 

It is impossible to forecast what position the Supreme Court 
of Appeals of Virginia would take as to the constitutionality of 
the aforesaid provision of § 661 should the question come be- 
fore them. Some expressions of the court in Wright v. Car- 
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son, supra, would, however, indicate that the court would hold 
against the constitutionality of the provision, but as counter- 
balancing this to some extent, the court has shown a disposition, 
well known to the profession, to sustain the validity of tax deeds 
where by any possibility they may do so. 

Whilst I recognize that the weight of authority is to the con- 
trary, nevertheless, my own opinion is that the constitutionality 
of this provision of the said section should be sustained as a 
constitutional exercise of power on the part of the legislature. 
I can see no difference in principle between this provision and 
statutes of limitation, the constitutionality of which are unques- 
tionable. If the legislature of Virginia has the constitutional 
power to declare that adverse possession of land under color 
or claim of title for fifteen years shall vest in the holder an in- 
defeasible title to such land, I see no reason why it should not 
have the power to also make a tax deed absolutely conclusive, 
and the title thereunder indefeasible within a reasonable time 
after the deed has been admitted to record: In fact, its right 
so to do would seem to rest upon stronger grounds, in that it 
involves not only the individual title to property, but also the 
State's revenue, whereas the limitation respecting adverse pos- 
session involves only a personal right to property. Further- 
more, I cannot see where the owner of the property is injuri- 
ously prejudiced, except through his own negligence and defauit. 
He is presumed to know the law. He, therefore, knows that it 
is his duty under the law to list his property for taxation, that 
it is subject to taxation, that the taxes are due and payable at 
a time specified by the law, and that if the taxes are not paid 
in accordance with the law his property is subject to sale. He 
further knows that, notwithstanding the sale, he has a right to 
redeem it within a specified time, and that even though a deed 
of the property be made to the purchaser, he has the absolute 
right to contest the validity of the deed within two years after 
it has been admitted to record. I fail to see wherein he is thus 
deprived of "due process of law," especially when the law throws 
around him every imaginable protection and every reasonable 
indulgence that could rightfully be asked or expected. Ex- 
pressly disclaiming any intention to criticize the courts, I, never- 
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theless believe that too jealous a regard has been manifested in 
the decisions for the rights of the property owner, to the preju- 
dice of the Commonwealth in the enforcement of her revenue 
laws, upon which she must depend for all of her activities, and 
even her continued existence. 

Even though the Attorney General should conclude that the 
tax deed upon which this title rests may be successfully con- 
tested, the probability thereof is so remote that I believe the 
government would be warranted in purchasing the property. 
I find upon investigation that Evans P. Taylor, the person who 
owned the property at the time it was sold for delinquent taxes, 
left this section of the country many years ago; that he has 
never been heard from directly or indirectly since his departure, 
and it is not known whether he is living or dead; and if dead, 
it is not known whether he left any surviving heirs or relatives. 
And furthermore, eleven years have passed since the tax deed 
was put on record; the property since then has passed through 
many hands, and the town of Edinburg has established upon a 
part of it a reservoir and pipes for water supply. While I have 
not looked into this phase of the question, it is not improbable 
that, in view of all the circumstances, and the long lapse of 
time, that Taylor or his heirs would be held to have acquiesced 
in the transaction, or abandoned their right to the property. 
Furthermore, within the next four years the title will become 
absolutely perfected and indefeasible by adverse possession. 

Respectfully submitted, 

A. S. Lanier, 

Assistant to the Solicitor, 
U. S. Department of Agriculture. 
Woodstock, Va., 
August i, 1913. 



